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ABSTRACT

This work is a study of recognition, non-recognition and self-determination in situations of prolonged occupation. It examines the evolution of the doctrine of non-recognition to conclude that the Doctrine protects the rights to self-determination and permanent sovereignty over resources and is customary law. It creates a framework to examine the elements of recognition which is then applied to the cases of Namibia, East Timor, Western Sahara, and the Occupied Arab Territories to argue that the doctrine of non-recognition has not been effectively rendered useless and if used in a consistent and uniform manner by States, the Doctrine can be a major contributing factor in ending prolonged occupation.
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INTRODUCTION



In an international system with a weak enforcement mechanism and where a tendency exists to view successful breaches of the law as a source of legal right, non-recognition or ‘the refusal, on the part of a nonrecognizing Power, to regard the sovereignty of the dispossessed Power over the area in question as ended and the sovereignty of the dispossessing Power as established,’
 can act as a continuous challenge to a legal wrong. Despite its potential, some point to the difficulty in obtaining international consensus, the vested economic interests, the intensity of conflicting territorial claims and the prior failures in the Italian conquest of Abyssinia and the Japanese conquest of Manchukuo to illustrate the Doctrine’s past failure and questionable future.
 Does this then indicate that the doctrine of non-recognition has been effectively rendered useless?


This paper illustrates that it has not been effectively rendered useless and if used in a consistent and uniform manner by States, the Doctrine can be a major contributing factor in ending prolonged occupation
 by enhancing the ability of non-self governing territories to exercise their right of self-determination. 


In order to reach this conclusion, this study examined the cases of Namibia, East Timor, Western Sahara and Occupied Arab Territories. All were chosen because they involve non-self governing territories with rich resources and have been occupied by their neighbors thus denying their ability to exercise their right of self-determination.


The first section examines the historical evolution of the principle of non-recognition illustrating that an obligation of non-recognition exists as a matter of customary law and as a clear duty in attempted acquisition of territory which denies the right of self-determination. The second section develops a framework to view the constitutive elements of non-recognition while the third section, utilizing the case of Namibia, illustrates that the Doctrine can be successfully applied. The fourth section applies this framework to the cases of East Timor, Western Sahara and Occupied Arab Territories to assess the effectiveness of the Doctrine in each case. The final section concludes by providing solutions to more effectively apply the Doctrine.

BACKGROUND: PRINCIPLE OF NON-RECOGNITION


Before the devastation of World War I, States followed the principle of the right of conquest where seizure of territory was not viewed as the concern of other States and only needed to be accepted as fact by the international community to be accorded full legal validity.
 


Over time, the principle of ex injuria jus non oritur, that an illegality cannot, as a rule, become a source of legal right to the wrongdoer, developed and the international community’s view changed regarding the use of force. The doctrine of non-recognition was utilized by States to avoid a possible validation of the consequences of the use of force through recognition.
 In 1931 the principle of non-recognition, in the form of the Stimson Doctrine, was applied to denounce the Japanese conquest of Chinese territory. The Stimson Doctrine was a unilateral declaration announced by the United States on 7 January 1932 not to recognize territory acquired through the use of force.


Nations subscribing to the Doctrine were not bound and its practical effects were limited as seven nations subsequently ignored the Doctrine and entered into treaties and diplomatic relations that recognized Japan’s claim to Manchukuo.
 


Despite the Doctrine’s limited practical effect, it was a catalyst to the development of a new rule of law. For the first time the principle of non-recognition became a more general policy as opposed to an individual act of non-recognition.
 In March 1932, the League Assembly created a binding resolution of non-recognition for its member States. Since 1932, the obligation of non-recognition has had express incorporation in multilateral treaties.
 In October 1933, Article II of the Anti-War Treaty of Non-Aggression and Conciliation incorporated the principles of the Stimson Doctrine for the first time.
 By April 1934, almost one-third of the States were parties to the Treaty; therefore the Doctrine might have qualified as a rule of quasi-general law.
 The application of non-recognition to the Chaco dispute between Bolivia and Paraguay and the Leticia conflict between Peru and Columbia in 1932 inspired Latin American States to enter into several treaties of non-recognition.
 In 1933, Article 11 of the Convention on the Rights and Duties of States also declared a duty of non-recognition for contracting States.
 In 1948, the principle was reaffirmed in the Bogota Charter in Article 17 that ‘no territorial acquisitions or special advantages obtained either by force or by other means of coercion shall be recognized.’


Although States initially adhered to the principle on a voluntary or treaty basis, it would become legally binding on all States if elevated to the level of customary international law.

Since World War II- An Emergence of the Principle as Customary International Law?


Customary international law is one of the sources of international law in the Statute of the International Court of Justice 1945 with Article 38(1)(b) providing international custom as evidence of a general practice accepted as law.
 The first element is State practice which must be constant, general and uniform and must be present with ‘specially- affected States.’
 Treaty provisions, if consistently followed by States, can also be described as State practice. The second element is opinion juris, or a sense of a legal obligation on States. This element can be found in parliamentary legislation, ministerial statements and voting in international organizations. This section examines the possible evolution of the principle as a rule of customary law.


Although the failure of the principle’s application in practice in Manchukuo in 1931 and the non-collective application in the Italian conquest of Abyssinia in 1935 led many to conclude that the existence of a duty of non-recognition did not receive support until after WWII, modern developments suggest that the principle of non-recognition has since become an obligation under international law. Garner posits that the number of agreements widely entered into by States have created an obligation of non-recognition.
 Sir Hersch Lauterpacht, Christine Chinkin and John Dugard, state that the Doctrine has emerged as a principle of customary international law.
 Dugard cites the existence of a uniform and consistent State practice from the examples of Katanga, Rhodesia, Namibia, and the Israeli claim to the Golan Heights and East Jerusalem. Evidence illustrates that the principle of non-recognition had a long history indicative of wider acceptance even before 1978.


Principle One of the 1970 ‘Declaration on the Principles of International Law Concerning Friendly Relations and Cooperation Among States in Accordance with the Charter of the United Nations’ (hereafter the 1970 Declaration) states that ‘No territorial acquisition resulting from the threat or use of force shall be recognized as legal.’
 The Declaration prevents States from making subjective assessments of the legality of the use of force, thus not limiting non-recognition.
 The 1970 Declaration was adopted by consensus and has been regarded by many international lawyers as a restatement of Charter principles and as such binding upon member States.
 The 1986 ICJ Case Concerning the Military and Paramilitary Activities in and Against Nicaragua accepted that the 1970 Declaration reflected customary international law. 


In addition, the principle was included in the Restatement of the Foreign Relations Law of the United States in 1986. Draft Article 19 of the International Law Commission (ILC) Articles on State Responsibility, first published in 1976, refers to a serious breach of an international obligation such as prohibiting aggression and a serious breach of an international obligation to safeguard the right of self-determination of peoples such as that prohibiting the establishment or maintenance by force of colonial domination. In 2001, the ILC adopted Article 41 which provides that States have an obligation not to recognize or send aid or assistance to maintain a serious breach of an obligation.

Despite such a clear indication of the obligations of States in a serious breach of an obligation, some still question the principle’s existence. Fonteyne points to Rhodesia and Namibia as the only examples where a legal duty of non-recognition existed as illustrated in United Nations General Assembly (GA) and Security Council (SC) resolutions. It is undesirable to claim that since a principle was not explicitly spelled out as a sanction, it means the illegality can be ignored by impunity as a wrong and thus become a source of right to the wrongdoer.

Percy Corbett takes the position that even if a duty of non-recognition exists it is ineffective.
 Territorial sovereignty can be acquired through the use of force such as the recognition of Italy’s claim to title of Abyssinia by five League of Nations members, including France, Britain and Canada and ‘the indulgence shown’ by the US to Israel in its occupation beyond its 1967 boundaries. He concludes ‘formal annexation is [not always]…necessary to complete title by conquest’ when there is an international organization that is too weak to prevent such illegal use of force and restore the status quo.
 As a result, such illegal titles are likely to be accepted with the passage of time. 

Lauterpacht disagrees citing the principle ex injuria jus non oritur as one of the fundamental maxims of jurisprudence and as such ‘to admit that, apart from well-defined exceptions, an unlawful act, or its immediate consequences, may become suo vigore a source of legal right for the wrong-doer is to introduce into the legal system a contradiction which cannot be solved except by a denial of its legal character. International law does not and cannot form an exception to that imperative alternative.’
 Rather it points to the necessity to make the principle more effective to prevent such situations.

Evidence thus illustrates that the principle of non-recognition is customary international law. The State responses in the cases of Southern Rhodesia, South Africa in Bantustans, the occupation of Egyptian and Syrian territory by Israel, the Turkish Republic of Cyprus, all illustrate calls for non-recognition before 1978. Further, in 1990, the annexation of Kuwait by Iraq was not recognized by the international community. The principle is self-executionary and Dugard declares GA and SC resolutions only confirm the already existing duty of non-recognition. Moreover, Justice Higgins declared in her Dissenting Opinion in the ICJ Advisory Opinion on the Wall, that non-recognition and inassistance for illegal situations are self-evident without invoking erga omnes.
 While, it is likely that the principle has reached the status of customary law, it is questionable that the principle has on its own yet reached the status of a peremptory norm.

The Doctrine of Non-recognition and Self-Determination


A greater duty of non-recognition flows from the attempted acquisition of territorial sovereignty through the denial of the right of self-determination. James Crawford, a theorist, draws on the statement by the Court in the East Timor case that ‘Portugal’s assertion that the right of people’s to self-determination,…has an erga omnes character, is irreproachable’
 to conclude that the right of self-determination is of a peremptory character. Based on the principle of equal rights and self-determination of peoples from the 1970 Declaration and Article 41(2) of the International Law Commission’s Articles on State Responsibility, ‘no State should recognize a serious breach of a peremptory norm’ proves an obligation for all States to respect the right of self-determination.
 Further, Article One of the ‘International Covenant of Economic, Social and Cultural Rights’ and the ‘International Covenant on Civil Political Rights,’ provides that State parties have the obligation to promote the realization of self-determination and respect it in conformity with the provisions of the UN Charter.


Hannikainen adds that ‘the two peremptory norms [the prohibition of the use of aggressive armed force by States in the international sphere and the obligation not to obstruct the right of self-determination] illustrate that territorial acquisitions or special advantages resulting from the use of aggressive armed force are unlawful and do not create any valid title to an alien territory.’


In terms of a denial by a State of the right of self-determination, there has been a call for non-recognition in the case of Namibia, Rhodesia, the Bantustans in South Africa and the construction of the Wall by Israel. The ICJ Advisory Opinion on the Wall concluded that the construction of the Wall is a violation of the legal principle prohibiting the acquisition of territory by force and interferes with the ‘territorial sovereignty and consequently with the right of the Palestinians to self-determination.’
 


Finally, the exploitation of natural resources in non-self governing territories without their benefit is contrary to international law as it interferes with territorial sovereignty and thus denies the right of peoples to self-determination. Drew states that self-determination consists of a process and substance content. The process content is provided in the 1970 Declaration that people have a right to freely determine their political status but there is also a substantive content that ‘implicit in any recognition of a people’s right to self-determination is recognition of the legitimacy of that people’s claim to a particular territory and/or set of resources.’
 She provides a non-exhaustive list of substantive entitlements such as the right to exist- demographically and territorially- as a people, the right to territorial integrity, the right to permanent sovereignty over natural resources, the right to cultural integrity and development, and the right to economic and social development.
 


Drew’s analysis finds support from the doctrine of permanent sovereignty over resources developed in the 1950s as part of the decolonization process. The Doctrine is reaffirmed in GA Resolution 1803(XXVII) which has the status of customary international law.

The only legal opinion offered on resource exploitation of territories under the sovereignty of peoples with the right to self-determination appears that of Under- Secretary-General for Legal Affairs, Hans Corell.
 The legal opinion, not binding under international law, dealt with the legality of contracts between foreign companies and Morocco on resource extraction in Western Sahara. He found that the contracts in and of themselves were not illegal because they only called for oil reconnaissance and evaluation and thus no benefits were accrued. The principle that exploitation of resources in non-self governing territories must benefit the people was not breached unless further exploration and exploitation occurred without the interest of the Sahawaris.

The conclusion raises many issues. First, compensation is usually given even for oil reconnaissance and evaluation activities; therefore, Morocco most likely accrued a benefit. Second, the conclusion focuses on obligations arising for Administering Powers, in this case Spain, and does not address obligations for Morocco to respect the territorial integrity of the people of Western Sahara, the Sahawari right to self-determination, nor the consequences arising from not respecting that obligation nor does it expound upon obligations for third-States.


As Iain Scobbie states, ‘As the occupant only has rights of administration over the territory, it cannot enter into international agreements for the exploitation of its natural resources [at the very least, this is a consequence of the doctrine of permanent sovereignty over natural resources], and thus, under customary international law, is unable lawfully to exploit them in these circumstances.’
  Thus, Morocco, as an occupying power clearly has obligations arising from the exploitation of the natural resources in Western Sahara.

In conclusion, there is a clear duty of non-recognition of attempted territorial acquisitions through their denial of the right of self-determination. The exploitation of resources of non-self governing territories is illegal as it contravenes with the substantial right of self-determination. States are thus under an obligation not to recognize such acts or to provide aid or assistance to them. Non-recognition, by validating factual control, protects the rights of self-determination and permanent sovereignty over resources. The nature of non-recognition is examined to create a framework to analyze the cases of Western Sahara, East Timor and the occupied Arab territories.

FRAMEWORK

While little clarity exists on the constitutive elements of non-recognition, there have been cases and writings on some actions which are thought tantamount to recognition. This section examines these actions to determine a framework of non-recognition.


It appears improbable that entering into a multilateral treaty whereby a State does not recognize another State or government does not, by the act itself, constitute recognition. Yet, States should still be able to enter into relations with other States even if some States do not recognize others otherwise the policy of non-recognition would become illogical and cumbersome.
 In 1971, the ICJ Advisory Opinion on the Namibia Case further expounded on the possible elements of the non-recognition doctrine where they excluded multilateral treaties, such as those with a humanitarian character, where non-performance would have a negative impact on the dispossessed Power.
 


Entering into bilateral treaties is considered tantamount to recognition. Lauterpacht claims that such recognition is clear where there lacks a doubt of the intentions of the parties such as a comprehensive treaty of commerce and navigation or a treaty alliance.
 Robert Langer further posits that in all circumstances, entering into bilateral agreements with regard to the occupied territory would be inconsistent with recognition without explicitly adding that this agreement does not amount to recognition.
 This position is consistent with the judgment on the Namibia Case which called upon all States to abstain from entering into treaty relations with South Africa where the government of South Africa purports to act on behalf or concerning Namibia. 

The Court indicated that the principle of non-recognition excludes the registration of births, deaths and marriages.
 Judge Petrén concurred claiming that treaties between administrations such as on postal or railway matters are permissible.
 Judge De Castro’s more narrow approach suggested that treaties to avoid double taxation cannot make account for taxes paid in Namibia and that extradition treaties should not be in effect for Namibians, because they cannot be handed over to illegal authorities.
 Judge Dillard cautions for flexibility in the Doctrine to allow certain acts at governmental levels not to imply recognition such as natural disasters requiring intergovernmental cooperation.


A seeming consensus exists that sending diplomatic, special missions or consular agents to non-recognized States amounts to recognition unless there is an explicit indication that the maintenance of diplomatic or consular relations does not imply recognition.
 Judge Petrén added that formal declarations and acts of courtesy are ways of normally expressing recognition and therefore should be excluded.


The ICJ Advisory Opinion on Namibia also made it implicit in non-recognition that States should abstain from entering into economic or other forms of relations which may entrench a dispossessing Power’s authority.
 Petrén disagreed stating non-recognition only involves abstention from governmental acts of a certain type and should not extend to States limiting or ending the commercial or industrial relations of their nationals or investing or obtaining concessions with the dispossessed Power as that request belongs to a different sphere.
 Dugard disagreed suggesting that countries should prohibit their nationals from investing in the occupied territory as it amounts to illegal activity.


Based on these observations, it is likely that bilateral agreements, diplomatic and consular relations, economic or other forms of relations which might entrench a dispossessing Powers’ authority all amount to recognition where the intention is clear. Multilateral treaties, where non-participation will be to the detriment of the dispossessed people, and day-to-day activities, such as the registration of births, deaths, and marriages, do not appear tantamount to recognition. De Castro suggests that entries in civil registers, Land Registry, judgments of civil courts and acts and rights of private persons do not amount to recognition. Dugard disagrees, suggesting that documents should be only honored by the lawful Administering Power although certain contacts and forms of cooperation might be justified for practical or humanitarian necessities.


Scholars speak of two types of recognition, de facto and de jure. Lauterpacht suggests that for cases of recognition of a new international title which has its origin in an international wrong, de facto recognition accounts for the actuality of control while refusing its legality in international law.
 He finds this type ‘a proper device for combining the disapproval of illegal action with the requirements of international intercourse’ but does not specify the requirements.
 He, further cautions against the potential repercussions of de facto recognition, emphasizing that:

it is a legitimate device only so long as we bear in mind that the difference between de jure and de facto recognition is one of substance and so long as de facto recognition is not used for the purpose of avoiding any obligation of non-recognition that may have to be undertaken.

In contrast, Langer concludes that writings and juridical decisions appear to bar de facto and de jure recognition.
 He does not believe there is a real distinction between the two types of recognition and rejects the understanding that de facto recognition is of the qualified and provisional claiming that both can be withdrawn. Brownlie declares that the two types ‘are simply the unhappy elaboration of an unsound premise.’


While the difference may be purely political,
 Judge Weeramantry in the East Timor Case, analyzes different levels of varying intensity of recognition, concluding that ‘…countries entering into treaty relations in respect of that territory have a range of options stretching all the way from de facto recognition through many variations to the highest level of recognition- de jure recognition.’
 Although helpful in determining the degree of the international wrong committed by the third State, both still constitute a breach of the duty of recognition because both amount to recognition of the inchoate title. It is particularly important that all such types of recognition be withheld in cases involving non-self governing territories as all help to maintain the illegal situation and act to deny the right of a people to self-determination. 

Based on this analysis, I assess recognition for each case by examining the State practice and opinion juris of States to conclude whether the Doctrine has been effective. Given the availability of information and the seeming consensus on the connection between treaties and recognition, I focus mainly on bilateral treaties as evidence of State practice.

NAMIBIA

As the previous section indicated, The ICJ Advisory Opinion on Namibia was the first opinion to clearly formulate the legal consequences of third States in illegally occupied territory and lists acts which might imply recognition. This section examines the subsequent reaction of the international community to the Opinion in order to illustrate that a sustained adherence to the doctrine of non-recognition can be a determining factor in the eventual reversal of an illegal acquisition of territory.

In the 19th Century, Germany controlled the Territory as South-West Africa with the exception of Walvis Bay which was British controlled. During WWI, the Territory was administered by South Africa under a League of Nations Mandate until WWII when it unilaterally annexed the territory.

As a result of the Opinion, the United Nations Security Council quickly issued SC Resolution 301(1971) which called upon States to uphold the Opinion and requested the Ad Hoc Sub-Committee on Namibia review all treaties and agreements to determine if they amounted to recognition of South Africa’s authority over Namibia.
 In 1971, the General Assembly adopted GA Resolution 2871 which provided instructions to be strictly adhered to by States with regard to Namibia.
 The United Nations also appointed the UN Council for Namibia to act as the Administering Power for Namibia. In 1972, GA Resolution 2979 was adopted which condemned foreign, economic and other interests impeding independence.
 The United Nations continued to remain very involved in ensuring States upheld the doctrine of non-recognition.

On average, member States appeared to have upheld the Doctrine overall. The United States re-affirmed its policy of non-recognition in many public statements. In the Herman F. Schott et al. v. American Metal Climax, Inc,
 George Aldrich, Acting Legal Advisor of the Department of State accepted the Advisory Opinion on Namibia and stated the ‘levying of taxes by the South African Government on business activities in Namibia constitutes such an illegal and invalid act.’
 

In regards, to foreign businesses, Aldrich claimed that ‘the United States Government does not prohibit Americans from doing business in Namibia, although it does discourage new investment there.’
 Further, ‘[US Government] announced in May 1970, that U.S. nationals who invested in Namibia on the basis of rights acquired through the South African Government since adoption of GA resolution 2145 (October 27, 1966) would not receive U.S. Government assistance in protection of such investments against claims of a future lawful government of Namibia.’
 Informally, the IRS in August 1974, indicated that Namibia would no longer ‘qualify as a “Trust Territory” for tax purposes or as an “overseas…territory, department, province or possession” of South Africa under the same Order.’
 Since 1970, the Department claimed that it has officially discouraged American private investment and trade in Namibia.
 In regards to official visits, the US prohibited the Department of Commerce Inspection Team going to Namibia as it would be inconsistent with the US’ policy of non-recognition stating that in the last years, the US strictly controlled visits by government personnel to Namibia.


While the US, UK and France voted against a mandatory arms embargo in 1974 and 1976, the US and the UK applied a voluntary arms embargo to South Africa and Namibia since 1972.

Britain removed all diplomatic or consular relations with the authorities in Namibia, but did not prevent the importation of uranium from Namibia because it believed the GA acted beyond its powers in establishing the Council for Namibia which issued the decree.

Toru Nakagawa claimed that Japan did not recognize South Africa’s continued presence over Namibia and considered it illegal and banned diplomatic, consular, trade or other official representation or investment in Namibia.
 
Australia also confirmed their practice of non-recognition in that their Government ‘would avoid taking any action which could further entrench the illegal occupation of the Territory or give recognition to the government of South Africa in its claims to act on behalf of Namibia’.
 It claimed to utilize diplomatic ties only to protest South Africa’s human rights violations with regard to Namibia, indicated that it ‘does not recognize the repressive legislation in Namibia’ and declared that they make clear that there is no question of recognition of South Africa’s standing in Namibia.
 Before 1974, the Australian Government decided to cease official promotion of economic relations with South Africa and had officially advised Australian companies with subsidiaries in South Africa to refrain from…measures of a discriminatory nature.’
 


Although it was a long process, when there was sustained application of the doctrine of non-recognition coupled with the political will of the international community, the Doctrine appeared influential to South Africa’s withdrawal and Namibia’s independence on 20 March 1990.

EAST TIMOR

I. Background

East Timor, part of an island located three hundred miles off the northwest coast of Australia and at the tip of Indonesia, was administered by Portugal. In 1974, the decolonization process began and in September 1975, a group, Fretilin, unilaterally declared independence. In December 1975, Indonesian forces invaded and on 18 December 1975 Adam Malik, Foreign Minister of Indonesia, announced the establishment of a ‘provisional government’ in East Timor. The GA and SC reaffirmed East Timor’s right to self-determination and called for Indonesia’s withdrawal from the territory.
 SC Resolutions 384(1975) and 389(1976) and GA Resolution 3845(XXX) called upon ‘all States to respect the territorial integrity of East Timor’ and for Indonesia to withdraw from the territory.
 The territory was a non-self governing territory with Portugal as the Administrative Power.


The conflict very much revolved around East Timor’s rich mineral and oil resources. Deposits of crude oil and or natural gas were found in the sea between Timor and Australia and off the coast of East Timor known as the ‘Timor Gap.’ Portugal entered a case to the ICJ against Australia in regards to the ‘Treaty between Australia and the Republic of Indonesia on the Zone of Cooperation in an Area between the Indonesian Province of East Timor and Northern Australia’
 (hereafter Timor Gap Treaty). The Court referred to the Monetary Gold Case in refusing to provide a judgment because any judgment could implicate a non-consenting party, Indonesia. In August 1999 a referendum was finally held and the East Timorese voted for independence.

II. Assessing Recognition

A. State Practice

1) Timor Gap Treaty

While Australia took a strong role in promoting East Timor’s right to self-determination and calling for a withdrawal of Indonesian forces,
 in 1978 Australia de facto recognized Indonesian sovereignty over East Timor because they considered it unrealistic to continue to withhold recognition.
 Also in 1978 Australia voted against the GA Resolution 33/39 which re-affirmed the right of self-determination and independence and that States should refrain from the threat or use of force against the territorial integrity or national independence of any State
 In 1979, Australia accorded de jure recognition to Indonesia while entering into negotiations for the Timor Gap Treaty which entered into force in February 1991. 

First, by entering into this treaty, Australia was in breach of the obligation of non-recognition of territory acquired through the use of force. By referring to and being entitled ‘the Indonesian Province of East Timor,’ the treaty implies Indonesian sovereignty over East Timor. Weeramantry posited in his Dissenting Opinion that this was possibly one of the highest forms of de jure recognition.


Australia responded that its entered into the Treaty with Indonesia so it could ‘secure and enjoy its sovereign rights there’ and Indonesia was the only State with which Australia could negotiate and conclude an effective agreement.
 To allow such practical considerations to relieve a State of the duty of non-recognition could ‘sap the foundation of any legal rule.’
 Australia claimed that there was no explicit obligation of non-recognition by the SC. While neither the SC nor the GA specifically condemned the use of force by Indonesia in the East Timor situation, there were international calls for the withdrawal of forces.
 To Clive Symmons, Australia’s claim ‘seems to constitute special pleading of a very specious kind.’
 

Further, as was illustrated in the first section, it is believed by many that a UN prescription is unnecessary. Skubiszewski stated that non-recognition is not a free act with regard to the irregular acquisition of territory and ‘it does not need to be repeated by the UN or other international organizations…it does not relieve any State from the duty of non-recognition.’
 Finally, the SC is a political body and decisions to condemn are sometimes based on political rather than legal reasons.

Second, Australia and Indonesia, by entering into the Timor Gap Treaty, are in breach of the permanent sovereignty over resources principle that was earlier indicated to be customary international law. The Treaty exploits natural resources of the East Timorese without their permission or benefit. The preamble of the Treaty states that, ‘Determined to cooperate further for the mutual benefit of their peoples in the development of the resources of the area of the Continental Shelf.’
 Despite the permanent sovereignty over resources principle, no benefit was set to accrue to the East Timorese.


Third, the Treaty is even more problematic because it breaches the obligation to respect the East Timorese’s right of self-determination. As Weeramantry states, ‘The Timor Gap Treaty, to the extent that it deals with East Timorese resources prior to the achievement of self-determination by the East Timorese, is thus in clear violation of this principle.’
 In fact, the Treaty acts to help prevent the East Timorese from being able to exercise that right: 

Any action prior to that date [of the exercise of self-determination] which may in effect deprive them of this right must fall clearly within the category of acts which infringe on their right of self-determination, and their future sovereignty, if indeed full and independent sovereignty be their choice.


Australia, however, countered with the argument that according de jure recognition to Indonesia did not change the right of the East Timorese to self-determination nor deny that right. Such a claim is contradictory because by according de jure recognition to Indonesia and sovereignty over the resources of East Timor, Australia is denying the East Timorese their ability to exercise their right to self-determination.

2) Double Taxation Agreements

Australia claimed that, since 1976, States have not taken into account any restrictions when dealing with Indonesia in relation to East Timor.
 Australia pointed to a series of double taxation agreements by States concluded with Indonesia since 1976 in its Argument to illustrate that other States have also accorded recognition to Indonesian sovereignty over East Timor. These agreements contain a territorial clause which does not exclude the territory of East Timor from the operation of these treaties.


Skubiszewski disagrees stating that no recognition can be implied from the treaties as they do not ‘deal with territorial problems and do not refer explicitly to East Timor but concern Indonesian territory under Indonesian legislation for tax purposes alone.’

Skubiszewski is correct to differentiate the degree of severity of the tax treaties in comparison with the Timor Gap Treaty, but the treaties still recognize Indonesian sovereignty even if implicitly. The Agreement between the United States and Indonesia contains the territorial clause in Article 3(1)(a) providing that,

The term ‘Indonesia’ comprises the territory of the Republic of Indonesia and the adjacent seas which the Republic of Indonesia has sovereignty, sovereign rights or jurisdictions [emphasis added] in accordance with the provisions of the 1982 United Nations Convention on the Law of the Sea.

The Agreement between the Republic of Indonesia and the Republic of Korea contains the territorial clause in Article 3(1)(A)(I) providing that,

the term ‘Indonesia’ comprises territory of the Republic of Indonesia as defined in its laws [emphasis added] and parts of the continental shelf and adjacent seas, over which the Republic of Indonesia has sovereignty, sovereign rights or other rights in accordance with international law.

Neither territorial clause explicitly states that the Agreement does not refer to East Timor and as indicated earlier De Castro therefore claimed such agreements imply recognition. Such recognition is contrary to international law and States should refrain from making such territorial clauses.

B. Opinio Juris
The public statements of recognition hold even more weight given the territorial clause in the tax agreements and the voting record of these countries in the UN because they provide evidence of a sense of legal obligation on States. The United States, Canada and Australia are among those who have recognized Indonesian sovereignty over East Timor in public statements.
 Australia revealed that ‘Since 1976 Indonesia has maintained unrestricted diplomatic or consular relations with a large number of States and has become party to numerous bilateral treaties which apply to East Timor.’

In 1976, the United States decided to recognize Indonesian sovereignty over East Timor because they believed that the annexation of East Timor was irreversible. Yet, similar to Australia, they believed the East Timorese had a right to self-determination and recognized that right.

US policy-makers decided to accept Indonesia’s incorporation of East Timor as an accomplished fact…nothing the United States or the world was prepared to do could change that fact. Thus, to oppose Indonesia’s incorporation would have had little impact on the situation…Clearly, a democratic process of self-determination would have been more consistent with our values; but the realities of 1975 did not include that alternative. Accepting the absorption of East Timor into Indonesia was the only realistic option…We recognize the incorporation of East Timor into Indonesia


Such a US policy is inconsistent with its position in other contexts, such as the German Occupation of much of Europe during WWII or Iraq’s annexation of Kuwait. 

Canada also recognized Indonesian sovereignty over East Timor while not condoning the manner of incorporation and recognizing the right of the East Timorese to self- determination. 


Further, Malaysia stated that it recognized Indonesian sovereignty based on the illiteracy rates in East Timor. ‘In the Case of East Timor, given the fact that over 90% of the people are illiterate and given the difficulties of communications, the Malaysian Government accepts and supports the manner in which the people of East Timor have exercised their right to self-determination.’
 Practical reasons such as illiteracy should not qualify for according recognition as such problems could be solved through working with the Administering Power. Further, GA Resolution 1514(XV) states ‘Inadequacy of political, economic, social or educational preparedness should never serve as a pretext for delaying independence.’


Finally, Philippines claimed recognition ‘based on the facts that the people of East Timor have already exercised [their right to self-determination] freely in accordance with GA Resolutions 1514 (XV) and 1541(XV).’
 Principle IX of GA Resolution 1541(XV), however, provides that the integration should be the result of the exercised democratic free will of the territory’s people.
  Such an informed democratic process was yet to take place to determine the wishes of the East Timorese and thus Philipine’s basis for recognition is unfounded. 

C. Assessment

Third States acted to uphold the legal principle of international law by acknowledging that normally an obligation of non-recognition would exist but that this case was an exception. They provided reasons such as that the actions of Indonesia were a fait accompli and thus according recognition was just acknowledging that fact. Other States included other practical considerations as reasoning for recognition such as illiteracy. As indicated, illiteracy is not a relevant reason for according recognition to an inchoate title. Through this reasoning, the States are seeking to preserve the legal doctrine of non-recognition. 

Further, on the one hand, the public statements all declare that States recognize East Timor’s right to self-determination and do not believe they are acting contrary to this right. On the other hand, by recognizing Indonesian sovereignty over East Timor, they are undermining the ability of the East Timorese to exercise their right and undermining the States legal position on the right of self-determination for the East Timorese. 

A lack of political will and self-interest were determining factors for the actions of States in this case and led to the contradiction between State practice and their stated position. As Franck states, ‘By then, most States, including many in the Third World, no longer saw much point in incurring the wrath of oil rich Indonesia solely to affirm a principle, which, at least in this instance, evidently could not be applied.’
  Such actions by States undermine the Doctrine and the right of a people’s to self-determination.

WESTERN SAHARA

I. Background

Western Sahara, a former colony of Spain and Africa’s last colony, shares borders with Morocco in the north and Mauritania in the south and a small common border with Algeria.
 Morocco and Mauritania, stating that the territory was terra nullius, claimed immemorial possession.
 In 1975, the ICJ ruled that the territory was not terra nullius and that the Sahrawis had the right to self-determination, similar to the East Timor Case.
 On November 1975, 300,000 Moroccans entered Western Sahara in the Green March. In 1976, Spain pulled out of Western Sahara and Morocco and Mauritania conquered the territory. In 1979, Mauritania withdrew and Morocco annexed the rest of the territory. Until 1991, there was fighting between Morocco and the Polisario Front, a group representing the Sahrawis. Similar to East Timor, the UN decided to hold a referendum regarding the fate of the territory. Unlike the East Timor case, it has never been held due to an ongoing dispute over who the vote will include, particularly with reference to the large number of Moroccans who entered the territory.
Natural resources also played a significant role in the conflict. The Western Sahara is projected to be rich in natural resources particularly phosphates, hydrocarbons and fisheries reserves.
 

II. Assessing Recognition

A.  State Practice

1)  EU/Morocco Fisheries Agreements

Before Spain became a part of the European Community (EC), Morocco had always linked the Fisheries Agreements with post-colonial territorial claims and issues such as the Western Sahara Conflict.
 In 1969, an agreement was formed in exchange for the cession of Sidi Ifni, a Spanish enclave. In 1980-1981, the protocol of the Tripartite Agreements was exchanged for advantageous conditions in fisheries and in 1983, a fisheries agreement could only be signed with the recognition of Moroccan administration of Western Sahara.
 It was the first permanent agreement since 1960 and the first one to last the whole four years. 

Spain hoped to gain negotiating power as part of the EC. This was not the case and similar to past negotiations, tense negotiations between the EU and Morocco ensued. 

Four fisheries agreements were signed between the EU and Morocco in 1988, 1992, 1995 and 2005. Similar to the 1983 Fisheries Agreement with Spain and Morocco, these agreements included an exchange of technical cooperation and financial compensations for Morocco in exchange for a limited number of licenses given to EC members to catch a specified amount of fish.

The March 1988- February 1992 EU/Morocco Fisheries agreement, valid for a period of four years, was only formed after very tense negotiations and a number of concessions were made, specifically dealing with Western Sahara. The agreement implicitly recognized Moroccan sovereignty over the Western Sahara waters by including them in the agreement. Article 1 of the Agreement specifies that the agreement was applicable to ‘waters under the sovereignty or jurisdiction of Morocco.’
 

The preamble provides that ‘Morocco has established an exclusive economic zone extending 200 nautical miles from its shores within which it exercises its sovereign rights for the purpose of exploring, exploiting, conserving and managing the resources of the said zone.’
 Similar to the Timor Gap Treaty, the EU-Morocco agreement mentions the benefits of both the EU and Morocco excluding the benefits of the Sahrawis. The preamble provides for ‘the safeguarding of their mutual interests in the fisheries sector and the achievement of their respective economic and social objectives…’
 The agreement sparked concern amongst members of the Commission but was nevertheless entered into force.

The last available EU-Morocco fisheries agreement of 1995 ‘provides fishing opportunities for Community fisherman in waters over which Morocco has sovereignty or jurisdiction,’ referring to specific procedures which must be followed the interests of Ceuta and Melilla. Morocco’s objection to Spain’s possession of Ceuta and Melilla was explicitly indicated in the agreement but no provisions were ever made for Western Sahara.

Similar to the Timor Gap Treaty which stated the ‘Indonesian Province of East Timor,’ these agreements are in breach of the duty of non-recognition of territory acquired through the use of force as they deal with recognizing Moroccan claim over the Sahrawis’ waters. Similarly, the agreements also are in breach of the doctrine of permanent sovereignty over natural resources as they seek to ‘explor[e], exploit, conserv[e], and manag[e] the resources of the said zone’ which include the Sahrawi waters.
 The 2002 UN legal opinion by Hans Correll confirmed that this doctrine applies to all types of natural resources by referring also to ‘economic activities in Non-Self Governing territories in general and mineral resource exploitation in particular.’

Similar to the Timor Gap Treaty, the agreements are in breach of the duty to recognize the right of self-determination. These fisheries agreements are seriously jeopardizing the Sahrawi fisheries reserves and therefore their right to freely develop their natural resources. Mohammed Sidati, European Representative of Polisario exiled government, claims that these agreements have depleted the Western Sahara’s critical fisheries biomass.

Meanwhile, Morocco is greatly benefiting from these agreements. Western Sahara fish products account for approximately seven percent of Morocco’s total export earnings of 85.6 billion dirhams ($9.8 billion)

Despite these problems and the agreements’ violation of the principles of international law, the recently signed EU/Morocco Fisheries Agreement not yet publicly available is rumored to be similar to the past agreements. Spain’s Minister of Foreign Affairs, Miguel Moratinos at a press conference in Tenerife confirmed that ‘..[the] new deal with Morocco would rest on the precedents of the older EU agreements with Morocco. Asked about Saharawi protests, Mr. Moratinos held that there was no reason to change the basic conditions relative to the older agreements.’
 Carlos Ruiz Miguel, a prominent writer on the Western Sahara conflict, stated that, ‘the fact that a part of the agreement affects the Canary artisan fleet reveals to us that they are going to include the waters of the Western Sahara.’

2)  US-Morocco Free Trade Agreement (FTA)
The United States and Morocco reached agreement on March 2004 to create an FTA to ‘strengthen bilateral ties, boost trade and investment flows, and bolster Morocco’s position as a moderate Arab state.’
 In July 2004, Robert Zoellick, the United States Trade Representative, stated that the FTA is not applicable to Western Sahara territory: 

the United States and many other countries do not recognize Moroccan sovereignty over Western Sahara and have consistently urged the parties to work with the United Nations to resolve the conflict by peaceful means. The Free Trade Agreement will cover trade and investment in the territory of Morocco as recognized internationally and will not include Western Sahara
 

According to a letter from Zoellick to US House of Representative Pitts, the Harmonized Tariff Schedule makes clear, for US customs purposes, the US treats imports from the WS and Morocco differently.

Despite this statement, I was unable to locate the definition of the territory of Morocco in the treaty while the territory of the US was located in the Provisions and Definitions section. Further, the cities of Laaouyne, Es-Smara and Dakhla were listed in the Schedule of Morocco.
 Laaouyne is the capital and Es-Smara and Dakhla are cities in Western Sahara.

While it has not been confirmed whether this could allocate preferential trade treatment to goods from Western Sahara, Morocco has shipped out phosphates from the Western Sahara to other countries by labeling them from Laayoune, Morocco.
 If this treaty does lead to the importation to the US of goods from Western Sahara as Moroccan goods, then it would be in breach of the duty of non-recognition of the acquisition of territory through the use of force. The US would also be in breach of the duty to recognize the right of self-determination by denying the Sahawaris their right to exercise self-determination.

B.  Opinio Juris
The public statements from EU countries and actions differ from the collective EU statement, which in general merely supports the work of the UN. This is in contrast to EU policy with regards to the Arab-Israeli conflict where the EU took a very active role.
 In contrast to its incorporation of the Western Sahara as the territory of Morocco in treaties, it has always taken a supportive role for the work of the UN and the Sahawaris’ right to self-determination.
 In March 1995, the European Parliament ‘called on the Moroccan Government to honor its commitments for implementing the Western Sahara peace plan.’
 

Their individual public statements however diverge greatly. The UK confirmed that it does not recognize Moroccan sovereignty over Western Sahara. Mr. Hain, UK Foreign and Commonwealth Affairs, stated that, ‘We [UK] recognize the right of the people to self-determination over their own future and will continue to support international efforts to achieve a just and durable solution in the territory.’
 Bradshaw, UK Foreign and Commonwealth Affairs, declared that the UK does not recognize Moroccan sovereignty over Western Sahara and supports the work of the UN. 
 

The French have abstained in UN votes for resolutions calling for direct talks between Morocco and the Polisario and a referendum.
 In 2001, President Chirac went as far as to refer to the Western Sahara as ‘the provinces of South Morocco’ in an official visit to Rabat.
 Whether this statement amounts to de facto recognition is unclear, however, it is a statement from the Head of State which is contrary to international law.

C. Assessment

In this case, States appeared to feel they were under an obligation of non-recognition of Moroccan sovereignty over Western Sahara and all appeared to recognize the right of the Sahawaris to self-determination. Yet the EU continued to enter into treaties which implied recognition of Moroccan sovereignty over East Timor. Such recognition erodes the effectiveness of the Doctrine and undermines the ability of the Sahwaris to exercise their right of self-determination and by recognizing Moroccan sovereignty over Western Sahara, exploits their resources. As Drew concludes…to provide a people a right of self-determination without its substantive entitlements, such as to natural resources, would render the declaration of self-determination meaningless.
 

Thus, such actions are undermining the right to self-determination even if stated positions uphold the right and also render the Doctrine ineffective by diverging from it to attain political or economic gain.

Similar to the East Timor Case, the States’ actions were influenced by Morocco’s strategic and political importance in the international community compared to seemingly weak and extremist Sahawaris. Allowing such political and economic considerations to influence the exercise of the Doctrine will render it ineffective.

OCCUPIED ARAB TERRITORIES
  
I.  Background

After the collapse of the Ottoman Empire, Britain gained the League of Nations Mandates in Palestine and, in April 1920, was assigned Mandatory Power. In 1916, British Commissioner in Egypt Sir Henry McMahon promised independence for the former Ottoman Arab province but, simultaneously, Britain and France were dividing the region in a secret Sykes-Picot Agreement. In 1917, the British Foreign Minister Arthur Balfour committed Britain to ‘the establishment in Palestine of a national home for the Jews in a letter known as the Balfour Declaration.
 Similar to other conflicts, Britain as the colonial power, handed over the problem to the UN in 1947. In May 1948, the State of Israel was declared and subsequently recognized.

During the Six Day War of 1967, the West Bank, the Gaza Strip, Golan Heights, Sinai Peninsula and Suez Canal were all acquired by Israel. The Suez Canal was nationalized in 1957 and, in 1978, the Sinai Peninsula was returned to Egypt as a result of the Camp David Accords.

Similar to Indonesia and Morocco, Israel extended its national legislation to Jerusalem. Israel considers the West Bank and Gaza strip as not ‘technically occupied as they were never part of the sovereign territory of any state’
 which is a position rejected by the international community.
 In the 1967 war, the SC adopted Resolution 242 which noted the ‘inadmissibly of the acquisition of territory by force’ and called for the withdrawal of Israeli armed forces from territories.
 The resolution does not mention the Palestinian right to self-determination but the ICJ Advisory Opinion on the Wall re-affirms the right of the Palestinians to self-determination.

Similar to the East Timor and Western Sahara cases, the conflict has involved resources, particularly land and water. While the conflict has never been resolved, presently, Israel is withdrawing its troops and settlers from the Gaza Strip.

II. Assessing Recognition

A. State Practice

1)  EU-Israel Association Agreement

From the mid-1960s the EU and Israel have entered into trade agreements and since that time Israel has been labeling goods produced in the occupied territories and exported to the EU as ‘made in Israel’ so the goods can receive preferential trade status.
 The EU believes this issue revolves around a misunderstanding surrounding the territorial clause. The EU position on the ‘territory of Israel’ applies only to the internationally recognized borders of the State of Israel in accordance with the relevant SC resolutions.
 Israel interprets the reference to Israel in the territorial clause as accordance to national law and issues certificates accordingly.
 This interpretation is contrary to international law which does not recognize the acquisition of territorial sovereignty through the use of force.


Despite evidence of Israel’s policy, the EU has been slow to react to reconcile this problem. In 1997, a First Notice to Importers stated that the importers would be liable for duty recovery.
 In 1998, a mission to Israel confirmed that Israel was in breach of the origin rules.
 In August 2000, the Commission proceeded on a first round of verifications of Israeli consignments. In November 2001, a Second Notice to Importers was released warning that admitting settlement products with preferential treatment into the EU might cause a customs debt.
 Member States proceeded in an ad hoc and inefficient duty recovery in response to the failure of the EU to act.



In November 2004, the EU internally agreed on a technical arrangement where products from the occupied territories would continue to be labeled as coming from Israel but it would include the originating city so customs officials could distinguish settlement products and subsequently apply a tariff to them. 

While this agreement might solve the administrative burden of the EU, it does not reconcile the problem. Moreover, further application of the agreement might cause the EU to lose its right to object to further violations of the Agreement or require reconciliation of the problem by persistently failing to act or by taking an action that implied recognition of the other State’s improper practice.
  In other words, the EU could not object to legal effects and practical consequences that it may have failed to consider. Thus, the EU is undermining its right to fulfill its obligation of non-recognition in the future. In order to temporarily avoid these issues, the EU has clarified that the Arrangement is not legally binding.

B. Opinio Juris
EU policy with regard to the occupied territories is the following: It ‘re-affirms once more its position that the Fourth Geneva Convention relative to the Protection of Civilian Persons in Time of War is fully applicable to the Palestinian Occupied Territories, including East Jerusalem, and constitutes binding international humanitarian law, vital for ensuring that protection of civilians is afforded in all circumstances’
 and the EU denounces the settlements in the occupied territories. That such a statement is made, while it continues to permit Israeli illegal application of the EU-Israeli Association Agreement, is particularly disconcerting and helps to maintain the illegal settlements.

C. Assessment
Any assistance to the maintenance of settlements in the occupied territories is in contravention to the member States of the EU’s obligations arising from the ICJ Advisory Opinion on the Wall, SC Resolutions and the Fourth Geneva Convention relative to the Protection of Civilian Persons in Time of War 12 August 1949 (hereafter the Convention) which has crystallized into custom.
 The ICJ Advisory Opinion, Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt held that international organizations are bound by customary international law.
 
The EU, by allowing Israel to import goods from the occupied territories as part of Israel is according political legitimacy and enabling continued resources to maintain the settlements. Thus they are acting in breach of their obligation not to recognize settlements. 

There also exists a contradiction between the EU’s stated position which upholds the Convention and the right of self-determination, but in its actions seeks to undermine this right. The implication, then, is that the EU by its actions is possibly weakening the Doctrine’s ability to strengthen the right of self-determination.

Even, the EU’s reasoning for inability to reconcile this problem being due to tensions in relations was not found in an earlier judgment by the Court of First Instance to be sufficient to validate inaction.

SYNTHESIS


The doctrine of non-recognition has an important function to play in a legal system where enforcement of the law is difficult and where there ‘is a natural tendency to regard successful breaches of the law as a source of legal right.’
 The duty of non-recognition is a continuous challenge, by the international community or by individual States, to a legal wrong. Such a challenge is particularly imperative in an international legal system, whereby an international court lacks the authorization to decide questions relating to the legality of the conduct of States. In its absence, States have the jurisdiction to pass judgment upon the legality of the action of other States.


Recognition, on the other hand, by a State or the International community, can through a ‘quasi-legislative act, give legal force to a situation which is in the eyes of the law a mere nullity.’
 Lauterpacht believes that a possibility must exist to disregard the effects of an illegality in certain circumstances in order to render the legal system flexible, such as when the ‘obligation of recognition may not be conducive to the general good.’
 Lauterpacht comes to this conclusion is because he believes law to be a product of social reality and if this option did not exist then law would fall short of reality.


However, in the cases referred to in the previous section, the act of recognition accorded by third States was not to make the system more compatible with international peace and progress but for personal strategic and economic gain. In these cases even Lauterpacht admits such action is questionable. 

When they (the facts) are unlawful, and in particular when their illegality consists in acts of aggression against the very life of other members of the community in deliberate disregard of fundamental legal obligations of conduct, a heavy and most responsible burden of proof falls upon those embarking upon the legalization of the effects of legality.

Further, in cases where a right of self-determination exists, the obligation of recognition plays a particularly important function by not allowing a State to gain from the illegal action particularly when the voice of the people is too weak to be sufficiently coercive.

The major shortcomings of the Doctrine have led to its ineffectiveness in fulfilling this function. Its lack of enforcement power and lack of clarity in delineating the specific elements of the Doctrine lead states to apply it in an ad-hoc way. States were also allowed to get away with upholding the Doctrine and the right of self-determination in statements while violating it in practice to achieve short-term economic and political gains. There needs to be a codification of the elements and the UN should create an ad-hoc committee for all non-self governing territories to ensure that the Doctrine is upheld like in the Namibia case. 

Also the Doctrine was not applied in a consistent manner by all States leading to its ineffectiveness. The Doctrine was more effective in the Namibia case because it was applied in a more consistent and uniform manner. Although, the Doctrine was upheld in most public statements, it was breached in many bilateral agreements. The EU/ Morocco Fisheries and the EU/ Israeli Association agreements, the public statements in the East Timor case, and quite possibly the US/ Morocco FTA, while not as manifest as the Timor Gap Treaty, are all in breach of the principles of non-recognition and self-determination as they imply recognition. 

As illustrated in the framework section, bilateral agreements between third States and the dispossessing Power involving illegally acquired territory is contrary to the doctrine of recognition. Territorial clauses and rules of origin must firmly and explicitly not include territories that have been illegally acquired. At the very least, Article 3(1(b)) of the territorial clause in the Double Taxation agreement between Belgium and Indonesia can serve as an example.

the term ‘Indonesia’ comprises the territory of the Republic of Indonesia and parts of the sea bed and sub-soil under the adjacent seas, over which the Republic of Indonesia has sovereign rights in accordance with international law [emphasis added].

Without clear territorial clauses, Occupying Powers can use bilateral agreements to undermine sovereignty and the right of self-determination and exploit the natural resources of the non-self governing territory. Morocco in the US/ Morocco FTA could try to act in the same manner as Israel did in the EU/ Israeli Association Agreement by applying the FTA to products originating in the Western Sahara. 


When such illegalities occur, States need to take swift action. In the Moroccan case, Norway took a pro-active approach to the exploitation of natural resources by foreign companies in Western Sahara. The Norwegian Ministry of Finance decided that Norway’s Petroleum Fund would divest from Kerr-McGee Corporation because it was ‘found that Kerr McGee through its exploration activities most likely will enable Morocco to exploit petroleum resources in the area.’
 Yara International, a leader in fertilizers, was illegally importing phosphates from Western Sahara. Yara’s biggest shareholder, the Norwegian Ministry of Trade and Industry, urged the company to restrain its trade and investments in natural resources of Western Sahara and denounced resource exploitation in occupied territory.
 In the Arab/Israeli Case, Italian customs acted unilaterally and imposed duties on all imports from Israel until their origin was verified.

The cases illustrated that the third States believed that international law could be breached to allow for political considerations. Many of the third States allowed for such illegalities to take place, as they did not want to be an inhibiting factor in the broader peace process. Such complacency illustrates that law cannot be completely divorced from the political realm in an international legal system where States serve a legislative function.

Political considerations were also an explanatory factor for the inconsistency of actions taken by the international community in light of the illegal acquisition of territory. All of the cases involved Western allies as occupiers, which might be an explanatory factor in why third States were slow to condemn these powers and allowed the illegal acquisition of territory. Iraq’s annexation of Kuwait was quickly condemned and States moved feverishly to reverse the acquisition.

Economic considerations also played a strong role on the actions of third States. All third states seemed to know their actions amounted to legal wrongs; yet their desire to extract the wealth from the occupied territories trumped their desire to uphold legal principles. They seemed to realize that when their illegal recognition was revealed, it would be too late for condemnation and the resources would have already been exploited. This could be the reason why the territorial clauses were defined so vaguely.

The international community needs to uphold international law particularly in the cases of non-self governing territories because the people in these territories are often too weak to take action against resource exploitation and to ensure their rights are respected. By the time Indonesia withdrew and East Timor gained independence much of its resources had been exploited and its land destroyed making it one of the poorest countries. The international system needs to be ruled by justice to earn respect, not the strength of the most powerful.
CONCLUSION


The principle of non-recognition, when correctly and consistently implemented, can help prevent such occurrences as those in the case studies and provide support for peoples to exercise their right of self- determination. Non-recognition can lessen the economic and political benefits derived and if consistent, act as a deterrent to future forceful occupations due to known consequences. Unfortunately, the principle now is too easily swept away in light of political and economic considerations. The contradictions that exist between a State’s practice and stated position might allow them to preserve a legal position that an inchoate title is illegal but it also undermine the right of self-determination and the effectiveness of the doctrine of non-recognition. 

In order to prevent this, steps should be taken by the international community to codify the principle and a UN committee should be elected to ensure that the Doctrine is upheld, especially in non-self governing territories where such support could be a determining factor in the ability to exercise their right of self-determination. In view of the current international legal system, ensuring compliance may have to result from a united international pressure brought from concerned nations. Further, the Doctrine must be upheld correctly and consistently by all States all of the time with exceptions only made for extenuating circumstances. States should only enter into agreements with the dispossessing Power when the territorial clauses are defined to explicitly exclude the dispossessed Power’s territory. When there is a breach in the principle, they should even act unilaterally like Norway to prevent it. Finally, political and economic reasons should never be permissible for diverging from these legal principles; otherwise they would be rendered ineffective.
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